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Question: s it permissible to eat hot dairy meals in non-kosher restaurants?

Response: In our communities it is very common for people who keep kosher and who
have kosher homes to eat vegetarian or fish meals in non-kosher restaurants. Not just lay
people, but many rabbis also follow this custom, especially if they live in or travel to an
area where there are few or no kosher restaurants. In “The Observant Life,” R. Paul
Drazen observed, “...one of the hallmarks of Conservative Jewish practice has been the
basic understanding that it is possible to eat in unsupervised restaurants responsibly.”!
This responsum provides a halakhic rationale for what has already become accepted
practice in many communities.

There is a fairly clear line delineating kosher food from food that is not kosher.
Many of the rules we have regarding kashrut are gezerot, fences, that are intended to
prevent a Jew from accidentally eating something that is not kosher. In this paper we will
show that it is in principle possible to eat hot dairy meals in non-kosher restaurants
without eating anything that is not kosher, although there are risks associated with that
practice. In addition, this responsum will provide guidelines on how to minimize the risk
of eating something that is not kosher when eating in restaurants that are not under
rabbinic supervision.

There are many different approaches to kashrut. For some people, it is not enough
that meat is kosher; they insist on glatt kosher. Some only eat dairy that is chalav Yisrael,
and others accept dairy products including cheese that does not have a hecksher. Some
insist on only drinking wine that is certified as kosher; others will drink all wines, and
others only require supervision of wine that comes from Israel. Some people are much
more stringent than others regarding which supervision they accept — there are many
people in Israel, for example, for whom rabbanut certification is insufficient, they insist
on Badatz certification. Similarly, there are many different levels of strictness in the
religiously observant community when it comes to eating in restaurants. In this
responsum we will show there is a hierarchy of strictness when it comes to eating in
restaurants, and there are risks associated with eating in non-supervised restaurants that
can be mitigated, for example, by preferring restaurants that are vegan or vegetarian.

Historical Background

Rabbi Paul Plotkin’s 2012 teshuvah, “Pizza from a Non-Kosher Establishment,”?
includes a discussion of the history of this issue with the CJLS, going back to a paper
written by Dr. Max Arzt in 1940 that specifically addressed broiled fish and steamed
vegetables. In summary, the issue of eating hot dairy out has been periodically addressed,
although to date there has been no comprehensive teshuvah on the subject. Rabbi
Plotkin’s paper specifically addresses pizza. His paper provides a very detailed guide to
the many issues that arise in trying to find a way to permit eating pizza from a non-kosher
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establishment within traditional rules of kashrut. It also proves the contention of this
teshuvah that it would be very difficult, if not impossible, to justify such behavior while
adhering to the traditional gezerot. As Rabbi David Booth points out in his dissent® from
Rabbi Plotkin’s teshuvah, the teshuvah relies on halakhic leniencies that we know are not
factually correct, such as the assumption that 11 °12 7°X 0°92 ono, the assumption that
unless we specifically know otherwise, vessels are assumed not to have been used in the
last 24 hours. Additionally, the requirements in the teshuvah — finding a restaurant that
only makes pizzas on screens, assumes a vented oven, requires one to ask that a particular
knife be cleaned and allowed to cool before being used, etc., are sufficiently burdensome
that is unlikely many people will follow them in practice. Furthermore, the teshuvah does
not address the many other foods people commonly eat out, including pasta, soups,
veggie burgers, etc.

In 1968 the CJLS responded to a question from the National Women’s League
regarding dairy or fish meals in non-kosher restaurants with the following statement:

Mindful of the importance of regional conferences and national conventions in the
advancement of Judaism, whenever any hardships are encountered we deem dairy
and fish meals permissible in non-kosher restaurants or hotels in connection with
these events. All precautions should be taken that no non-kosher ingredients are
included in the meals and that the utensils are cleansed and scoured before the
preparation of the meal.

Nearly eighty years after the CJLS first considered this issue, eating dairy meals
in non-kosher restaurants remains a practice that is very common in the religiously
observant community, yet there is no approved halakhic rationale for this manner of
observance. This paper provides that rationale, and also provides practical guidance for
the many people in our community who do follow the practice of eating hot dairy in non-
kosher restaurants.

Possible Responses
In considering this issue, there are three possible responses we could take as a
community.

1. We could choose to continue the approach taken by Rabbis Arzt and Plotkin and
try to determine what is permissible within a traditional understanding of the laws
of kashrut including the various gezerot, and encourage people to follow it;

2. We could choose to say nothing, because to issue a teshuvah stricter than what
people are willing to follow would reduce the relevancy of halakhah in the eyes of
many; or,

3. We can take the changing custom and practice of the observant community into
account in writing a responsum that acknowledges current practice.

The first option, continuing the approach in the Plotkin and Arzt teshuvot, is
problematical. Most people are unlikely to change their practice simply because a
teshuvah comes out that reiterates or is even more stringent than a teshuvah they are not
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currently following. This approach is likely to make only more glaring the divide
between official halakhah and actual practice.

Relative to the second option, to say nothing, there are those who would say that
it is acceptable that the legal position is stricter than actual practice—it gives people a
goal to strive for. Furthermore, as Rabbi Joel Roth describes, it is better to keep silent
than to try to enforce a change in custom that people will ignore: it undermines the
authority of the system. It is better that the sages give silent sanction, because the result
of persistent attempts to abrogate the custom would be the willful violation by the people
of a clear rabbinic statement outlawing the custom.* As the Talmud dictum puts it, 201
TTIT ORY AW W, “it is better that they should transgress unwittingly than
willfully.” To that position we respond that this is too important a part of people’s daily
lives to ignore. This is not a fine point of law—it is something that Jews encounter on a
daily basis.

This teshuvah takes the third approach, to acknowledge current practice of our
community as the basis for the response. There are those who would say this is a
dangerous path we are on, citing Rashbash: “for if we would abrogate a prohibition
because of a custom, all prohibitions would be abrogated one by one, and the Torah
would become null and void, God forbid.”® That is a reason one must be cautious in
adapting halakhah based on a change in practice.

Solomon Schechter presented the idea of “Catholic Israel,” his translation for 99>
oXw», as the living body that is the center of authority. Schechter said (quoted by Dorff)
that “This living body, however, is not represented by any section of the nation, or any
corporate priesthood, or Rabbihood, but by the collective conscience of Catholic Israel as
embodied in the Universal Synagogue.”” This teshuvah follows the reinterpretation of
Robert Gordis, as summarized by Dorff—that we consider “only the practices of Jews
who try to observe Jewish law in making our decisions.”®

The behavior of the community has long been a basis for halakhah. There are
many places in the Talmud where the halakhah is either not clear or is in dispute, such as
in Bavli Brachot where there is a debate over which is the correct blessing to say when
drinking water to quench one’s thirst: the debate is settled with the instruction *X» *117 pi
727 XY, go out and see what the people are doing.® When a question arose regarding a
situation where Passover fell on Shabbat and someone forgot to bring the knife before
Shabbat, Hillel forgot what the halakhah was — but he was confident people would intuit
the right answer: 377 0°X°21 °12 17 2°R°21 7K OR PRW°7 172 137 XOX nrowy “nynw “I heard [the
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halakhah] and I forgot it, but rely on Israel (the people) if they are not prophets, they are
the children of prophets.'?

Yad Eliyahu (Rabbi Eliyahu Yitzhak Hazan, 20™ c., Hong Kong, Shanghai, and
Jerusalem) said:

YOOI TN QWY L, WP M 0D DY RITLORIWS D70 DXR 030 ATINAW ARw 19 IR I
9992 7720 QW RA LD QWY JWYRM 1IXI7 07 9Y 00,1000 802190 DD wnm om0
>12 - DOX21 DR OX :(X"Y 10 A7) 221007 71D R WM M2 PR WP M YR Nold
077 o°R°21.

It is explained to us that a custom agreed to by klal Yisrael is according to
prophecy, that God appears among them, and they behave just as by the mouth of
a prophet, for their will and deeds are for the sake of heaven, Holy God has
enlightened the community of Israel with prophecy on how to behave. And
there’s proof from this in Pesachim, “if they are not prophets, they are the
children of prophets.”!!

We see this also in practical halakhic rulings. As cited in “Reciting Maariv Early on Erev
Shabbat,” Terumat Hadeshen (R. Yisrael Isserlin, 15" ¢. Austria) says many rabbis
followed the custom of the people in reciting Maariv earlier than the theoretical earliest
time according to accepted halakhah during the long days of the summer.'?

Questions to be Addressed
Thus, this responsum will in the main address three questions:

1) What is forbidden regarding eating forbidden substances Xn>7K7 (on a
Torahitic level)? On a rabbinic level?

2) What is the status of fences that have fallen into neglect?

3) As a practical matter, how can an observant person meet the standards of
kashrut suggested in this responsum when eating in non-kosher restaurants?

In many ways, the last item, guidance on how to eat only kosher food when eating
in non-kosher restaurants, is the most important part of this teshuvah. People are already
eating out; guidance on how to do that while observing kashrut would be very helpful. It
is also worth noting that there are more vegetarian restaurants than ever before, and there
1s greater ““vegetarian consciousness’ even in restaurants that are not 100% vegetarian,
which makes it easier than ever to find ways to eat out that minimize the danger of eating
something non-kosher. In Israel you can also find restaurants that advertise themselves as
77vn Y92 2w, “kosher without a certificate,” restaurants that follow the laws of kashrut
but for financial or political reasons do not seek a certificate from the rabbanut.

1. Forbidden Substances
This section will explore the difference between kosher and non-kosher food.

10 BT Pesahim 66a
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0dd as it may sound, the only thing CLEARLY forbidden &n»71x7, by all
authorities without argument, is a mixture that contains a majority of the forbidden
substance. There is a lengthy argument in the Talmud, Bavli Hullin 97b-99a, on what
quantity of a forbidden food would render the mixture impermissible, and whether the
main criterion to meet is taste or nullification in volume. There is a debate about whether
nullification should be 1:60 or 1:100; that argument is settled, and has been established as
halakhah, by a passage in Avodah Zarah that clearly states: 23 191,7°"0°W2 >7°R) *7R :Xno7m
7IN2w PR “the law is: in this case or in that case, 1/60%, and this is the rule for all
things that are forbidden by the Torah.”!3

Any forbidden substances (or forbidden combinations, such as kosher meat and
kosher dairy) are only considered nullified 72y>72 (after the fact). The Shulhan Arukh
forbids 7%°mn3% owwa "2 (nullification in 1/60 up front, ahead of time).!'
Traditionally, it is only permitted to rely on 2°ww2a 711 in the case of an “accidental”
mixing. It would be forbidden to intentionally put even a very small amount of a
forbidden substance into a much larger volume of permitted substance, relying on 102
owwa. We do have to rely on the integrity of the restaurant where we are eating — and
there are risks in doing so. But as long as the consumer takes care to inquire about the
ingredients in the food and the preparation of the food with reasonable diligence, any
forbidden substance in the food is both undesired and unintended, and therefore is present
in a 72¥°72 (after the fact) status—i.e., it is accidental—which all authorities agree renders
the forbidden substance nullified, and the food permitted.

Rashi says that taste is forbidden for kodashim (sacrifices), but for hullin
(ordinary food) we go by nullification in volume, even if a taste remains:

IRW SVIWAY T 2INP RND7 R 0K DWW WnAn VI DWW MOKRT 2 2% avy 1NN
X2172 55027 MLAY 0927 2NRND 17 0% RIT DWW IRAY 700 1399103 1O PRI 2R WP
X?1 1v0w 3 (10 77) 1Y NO0N2 1IN 7 L. RN ROKR 0207 RDT AY KON 119090
2008 PR PR IWNn

a transferred (forbidden) taste is what is forbidden with kodashim (sacrifices)
where it is the essence of the prohibition; it is taught to exclude other kodashim,
but with Aullin (normal, unconsecrated food) it is preferable to learn from 100 and
60 (1/100 or 1/60) for it is taught to go after the majority, that to nullify in a
majority (on a biblical level), and we learn from here a stringency that it is not
nullified except in 100...according to R. Yohanan in tractate Avodah Zarah,
anything that has taste but not essence, we do not flog a person for it.'3

Tosafot is not content with this and responds (despite Rashi’s rather clear
message!):

RDPIRTAT DWW IRAY 737177 77990 DY PN LR WP IRW S0IWA? 117 07012 WD
TARPT POV OYLT "M YAWH OWWI ARNA RIR 020D RDT PRANT? 8OmA 1399971 2112 202
1177 92 OYD ROX DWW RN P02 RAT RT3 QVLY IRD
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Rashi explains that this is to exclude other kodashim, but with hullin it is
preferable to learn from 100 and 60, since biblically [forbidden substances] are
nullified in a majority, and we learn here 100 and 60 as a stringency; that is, what
he wanted to say is “ta’am k’ikar, ” the taste is the essence [does not apply] he is
not talking about a complete taste that is nullified in 100 or 60, but rather a
‘shadow of a taste’ (or a least little taste).

The Shulhan Arukh states:

12 PRY IR OX 001 WAYYS W22 278NIW 290 1130 101 WKW 11 NP2 2N NO°R
L AYI09 0°2210 7AW AW PR ORY ...INW 000 RITW KOR DYV 12 WOW IMIRY IR 291 DY
'02 1WWn

A prohibited substance mixed with a permitted substance of a diverse kind, such
as forbidden fat mixed up with meat, they give it to a Gentile to taste, and if he
says it has no taste of forbidden fat, or if he says that it damaged the taste, the
mixture is permitted...and if there are no Gentiles available to taste it, we go by
nullification in 60.”'6

Most later authorities assume 7°y2 ayv forbids food at least rabbinically, if not
biblically,!” in mixtures of unlike substances, which is the relevant case in eating dairy
meals in non-kosher restaurants.

Nowadays, there is another problem in relying on fa ’am k’ikar. While most
people who are familiar with the taste of bacon might not be fooled by the taste of “Bac-
Os,” bacon-flavored bits with an OU hecksher, some vegetarian meat substitutes such as
the Impossible Burger could fool a casual taster. It may be that we have no choice but to
rely on bitul b’shishim in our times.

All of the authorities in the Gemara, as well as later authorities, would agree that
if the substance you are eating has no forbidden taste AND the volume of any
accidentally introduced forbidden substance is less than 1/60, the food is permitted both
biblically and rabbinically.

As a practical matter, we can rely on bitul b’shishim alone, and not have to worry
about asking a Gentile cook to taste our food: the Rama on the above cited reference in
the Shulhan Arukh says:

02 o0 JIWWNT 0°2910 TAWR TINOY PRIV 2OATI IR
It is not now our custom to rely on a non-Jew and we measure everything to 60.

This may help explain why eating out in non-kosher restaurants has become so
common in the observant community. Most people who keep kosher are familiar with
the concept of bitul b’shishim, and those who eat out in non-kosher restaurants very
likely assume that anything forbidden that was unintentionally in their food would be
nullified. There is some halakhic justification for this approach.

16 Shulhan Arukh YD 98:1
17 See for example Shakh to Shulhan Arukh YD 98:1 (note 4)
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It follows, therefore, that the whole complex structure of kashrut as we know it,
with principles like 71371 (steam),7>711 (spicy flavors transmit flavors more effectively than
non-spicy flavors), oxd% avwv 1M1 (gives a disgusting taste), °12 J1°X 0°2215 72 YW 0°95 N
17 (vessels belonging to a gentile are assumed not to have been used within 24 hours),
etc., exists as M7 (fences) to prevent us from violating 7°v> avv , which, if we follow
Rashi, is in itself a rabbinic stringency.

Even though we follow the Rama and rely on bitul b ’shishim, we clearly do not
want our eggs to taste like bacon, so in addition to asking questions about the ingredients
in food to make sure there was nothing non-kosher intentionally added to the food —
which would be forbidden since we cannot rely on bitul b’shishim [’khathilah — we have
to ask about or specify about food preparation so we still avoid violating tam k’ikar.

To summarize, if a food contains less than 1/60 of a forbidden substance that may
unintentionally be present, and it does not have a taste of a forbidden substance, it is
kosher on both the biblical and rabbinic levels.

However, what are we to do with the M1 intended to help us comply with the
above prohibitions?

2. The status of neglected fences

The traditional structure of kashrut includes many fences that are in place to prevent the
possibility of tasting a forbidden substance. The most widely known is the requirement
to use separate dishes for meat and dairy. It is thus an assumption of the system of
kashrut that pots, dishes, and utensils absorb food and tastes and exude them back out,
possibly resulting in tasting a forbidden combination.

We can see the rabbis’ concern with pots absorbing forbidden tastes from the
discussion at the end of Avodah Zarah about how a Gentile’s pots are forbidden from use
because of the flavors they might have absorbed. The Gemara says 277 71°72 X7 27 K
X7 0309 OYL IMIIRDT XY N2 7TR KX 770 770K K (X107 “R. Hiyya, the son of R. Huna
said: The Torah only forbade a utensil that had been used [by a Gentile] the same day,
since the effect is not to worsen the flavor.” '® It is, therefore, permitted to use a Gentile’s
pot if it had not been used within 24 hours, even without washing. There is an
implication that if the pot is washed you don’t have to wait 24 hours—it says that the
rabbis decreed the pot has to be washed whether or not 24 hours have passed because of
people who do not wait 24 hours.

At one time, not everyone was so stringent about the treatment of meat and dairy
dishes; in Beit Yosef, Joseph Karo expresses surprise that Baal Haitur allowed cooking
dairy in a pot that had been used to cook meat, even the same day.!” But Karo himself
was much more lenient than many of today’s Ashkenazi authorities: he ruled that you
may wash meat plates in a dairy pot as long as the water is hot because it’s “nat bar nat,”
a second degree transfer.2? Not only that, he ruled that if you put ashes in the water — and
certainly soap would be stronger than ashes — it is permissible to wash meat and dairy

18 Bavli Avodah Zarah 76a
19 Beit Yosef YD 93 & tav baal haitur
20 Shulhan Arukh YD 95:3



dishes together even if there is still grease on the dishes.?! More recently, R. Ovadiah
Yosef ruled you may wash meat and dairy dishes together in the same dishwasher at the
same time.??> On the other hand, a teshuvah approved by the CJILS from R. Loel Weiss is
more stringent, holding that the same dishwasher should only be used for both meat and
dairy if there 1s a 24-hour waiting period in between using the dishwasher for meat and
using it for dairy.??

In the 1500 years that have transpired since the end of the talmudic period,
methods of food preparation have changed dramatically. In developed countries with
stringent health regulations and industrial strength dishwashers, we can be reasonably
confident that pots, pans, and dishes (unlike grills) will not impart forbidden tastes.
Modern cookware and plates, with the exception of cast-iron cookware, is generally non-
porous, and going through an industrial dishwasher would certainly remove tastes as
effectively as kashering in boiling water. Any small particles that survived a trip through
a dishwasher would certainly meet most people’s definition of a 039% ovv, a disgusting
taste, which cannot render something unkosher. Thus, many of the fences relating to
dishes are not relevant today. Intuitively understanding this may be what has led many
observant Jews to overlook the traditional fences in their eating out habits. The fences
surrounding dishes could be dispensed with because they are no longer relevant.

There are other principles, such as harif (sharp tastes transmit flavors more
effectively) and ziah (transmission of flavors through steam) that are still relevant as
fences, but which our community is ignoring when they eat out.

Social / Cultural Considerations

One of the fundamental reasons kazal put in place many of the dietary restrictions was a
conscious effort to minimize contact between Jews and non-Jews to prevent
intermarriage. In the Babylonian Talmud, tractate Avodah Zarah, it says

! Pnm DwWwn 200001 WD 7 570D 27917 IR 1,7 ND R 1 27 R

Rabbi exclaimed: How beautiful is this loaf; why should the Sages have thought
fit to prohibit it! Why should the Sages have thought fit to prohibit it? As a
safeguard against intermarriages!**

We reject this approach to avoiding the problem of intermarriage. These days, as
Rabbi Dorff points out, few of those who intermarry keep kosher at all.?> Continuing to
ban food cooked by non-Jews will not make any difference whatsoever in the
intermarriage rate.

Furthermore, we are active and engaged in the secular communities around us.
Many of us live in places with no kosher restaurants. If we are to have normal relations
with our neighbors, we need to be able to break bread with them in places other than our
own homes. As Rabbi Dorff wrote, “In keeping with our acceptance of the conditions of

21 Ibid., 95:4

22 Yabea Omer (vol. 10, 4)

23 Loel Weiss, YD 95:2015

24 BT Avodah Zarah 35b

% Dorff, “The Use of All Wines,” Proceedings CJLS 1986-90, p. 217.

-8-



modernity, we in the Conservative movement would undoubtedly hold that, short of
mixed marriage, Jews should have social and business contact with non-Jews.”?¢

It has become normative, not only among Conservative Jews but also among
many Modern Orthodox Jews to eat hot dairy in non-kosher restaurants, regardless of the
existence of rabbinic fences, including ones that may still be relevant today. Therefore,
rather than attempt to justify a change in each individual “‘fence” that has been
traditionally enacted, this teshuvah relies on the change in practice as justifying a change
in halakhah. This teshuvah will NOT address each individual fence and argue it is
irrelevant. It does not matter whether the fence still is potentially relevant when the
public does not accept it.

72 TIRYY PP9I2% MM2X 297 10 AR KRYN - 27 Y 791 P PR (We do not impose a fence
on the public unless the majority are able to abide by it)
There are two halakhic principles that could in theory be used to justify a new ruling with
respect to kashrut: 772 71Y7 1212 712X 217 10 O XX - 287 %Y 770 P PR (We do not
impose a fence on the public unless the majority are able to abide by it) or 7577 Hvan
(custom nullifies law).

e TN PX is applied in situations where a rabbinic “fence” has been mandated
that the public is not following.

e 7097 %van aan is a principle that can be applied when the custom of the
people overrules a biblically mandated action.

This teshuvah is NOT going to apply 719777 202n 3131 because it is not attempting to permit
anything that is forbidden Xn>7x7. Rather, what this teshuvah is addressing is the series
of fences that the sages have put around the dietary laws to distance us from the
possibility of eating something forbidden. Therefore, 1713 X is the relevant principle for
our discussion.

The fundamental principle of 7713 X is found in the Bavli, Avodah Zarah 36a/b,
regarding a case where the sages had made an attempt to forbid the use of heathen oil, yet
the people refused to abide by it: ¥ IP721 11°M27 12W° 3371 %27 MR XIAR 72 HRIAW 27 KT
PAw ,P1TX 92 TTYOR 927 7727 531 2"awn v727 DY a0 1010 ,5&'1'(27’ 2172 170X VWD XYW nwe
AR RP ORD L7072 RIR 27 7KRT Y ]’513’ 712X 277 2"RKR 2T YV 7M TN PR DN
K7 - XD OR LR - 19212 713 RDOXR OX L1910 M3 2O 2N NN 2R3 anX.. “for R. Samuel b. Abba
said in the name of R. Johanan: Our masters sat and made investigation concerning [the
use of heathens’] oil [and found] that its prohibition had not spread among the large
majority of Israelites; they accordingly relied upon the dictum of Rabban Shimon b.
Gamliel and R. Eliezer b. Zadok who declared: “We make no decree upon the community
unless the majority are able to abide by it.” R. Adda b. Ahaba said: “What Scriptural
verse supports this rule? ‘You are cursed with the curse; for you rob Me, even this whole
nation?””” — i.e., when the whole nation has accepted an ordinance, then the curse which
is the penalty of its infraction does apply; otherwise it does not.

The current situation is different. One could argue that 7713 X would apply only
in the situation where the sages are imposing a NEW prohibition, and the sages who try

2 bid,, p. 217.
27 Malachi 3:9



to promulgate a new prohibition would retract it if people refuse to accept it, more or less
giving the people the ability to ratify new fences. In our current situation it would appear
that the community accepted the fences generations ago, so some would argue that
authorities today do not have the power to uproot it, because they are not the ones who
put it in place.

There is a general principle that a court cannot overrule the decree of an earlier
court unless it is greater in wisdom and in number. However, custom can give a later
court the power to overrule the earlier court: Rambam says X7 932 uwsw 171 112
AOTAT TNIR PRY AR PRI’ 922 (2721 AR T N0 TR 72170 AT IR M0 oW 12 7277 T
172121 NN NWRIT PT NN NIND 777 129081 P12% Mw 10 v ORI 902 nuwis. "If they
enacted [a decree] and they thought that it had spread throughout all of Israel and the
matter stood that way for many years and then, after a long time, another court checked
throughout Israel and saw that this decree had not spread throughout all of Israel, it may
annul [the decree], even if it was a lesser court than the first in wisdom and numbers."?8

In context, Rambam only intended allowing a later court deficient in wisdom and
numbers to overturn a ruling that had never been accepted. He was not talking about
situations where the decree had been accepted and fallen into disuse, and Rambam
explicitly rejects applying this concept 771077 2°07; in such a case Rambam says even a
court greater in wisdom and numbers cannot uproot the fence.?

Nonetheless, we have a number of examples where change in accepted practice
has led to a change in the accepted halakhah. In addition to the earlier cited example of
reciting Maariv earlier than plag haminhah during summer months, we have teshuvot
doing away with the ban on drinking 01> ono (the wine of Gentiles),*® and doing away
with the requirement to wait 7 clean days after the end of the menstrual period before
going to the mikveh.3! The teshuvah doing away with the requirement to immerse
utensils prior to use provides a halakhic basis for ignoring a practice most Conservative
Jews have abandoned, without relying on that abandonment as a halakhic basis for the
change in law. 3

As Rabbi Dorff wrote in his teshuvah on “The Use of All Wine,” “One must also
recognize that many Jews who otherwise observe the laws of kashrut drink rabbinically
uncertified wine. In other words, whatever one may think of the halakhic status of the
prohibition based on the sources, the fact is that for many the prohibition has fallen into
disuse. In the operation of any legal system, Jewish law included, when that happens
those in charge of the law must decide whether to lament and combat the widespread
transgression or to accept it, recognizing that a specific law has fallen into disuse and that
there is no strong reason to fight for it.”33

There does seem to be some historic precedent for having an ex-post facto
explanation for a situation where the public is not following what appears to be the
halakhah. The opening Mishnah of masekhet Berakhot states, 1°27v2 yaw nNX 1P NavRnA
1PN 219K, 0°0121 0°379nw Avwn (from when do we recite the evening Shema? From the

28 Mishneh Torah Hilkhot Mamrim 2:7

2 Ibid, 2:3

3%Elliot Dorff, "On the Use of All Wines" YD 123:1.1985

31 Susan Grossman, "Mikveh and the Sanctity of Being Created Human" YD 183.2006b
32 Mayer Rabinowitz and Avram Reisner, "Tevilat Kelim" YD 120:1.2007

33 Dorff, op. cit., p. 217.
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time when the Kohenim enter to eat their ferumah). The Tosafot on that passage says, "
g 7aRiZath R DY X232 WIDNTI 0221377 NRYY PINMRKA IR PRI O TV 1P 00 AR N
0°221377 NRY IR XIM POV 70n7 Pyw ynw nRpw. Rashi explained: And how do we recite
Shema when it is still daytime and do not wait until the stars come out, as the Gemara
explains (that this is the time when Kohanim begin come to eat their Terumah)? For this
reason, Rashi explains that the Shema that is recited when we go to bed is the primary
(fulfillment of the mitzvah of Shema), and that is recited after the stars appear.** Tosafot
continue with a discussion claiming that the recital of the Shema in the synagogue is the
primary fulfillment of the mitzvah, but the point is that the widespread behavior in
violation of that rule is clear: people are reciting the Shema in the synagogue while it is
still daylight, contrary to the clear ruling of the Gemara that the proper time for the
Shema is after dark.

It very well may be that the custom of eating dairy meals out has become so
widespread because a generation of Jews mistakenly thought it was permitted by the Arzt
teshuvah, or they simply assumed it was permitted because everyone was doing it. As
Rabbi Roth points out, quoting the Rosh, the strength of a custom is greatest when people
think they are doing it in compliance with a law, even if the source of the law cannot be
found.*>

3. Practical issues

As was stated earlier, if one can avoid eating anything that has more than 1/60
(owwa 7w 3) by volume of a forbidden substance, or that has a forbidden taste, the food
is kosher.

Those dining in a non-kosher restaurant need to take care to ask enough questions
to satisfy themselves that they are not eating anything forbidden. This means asking
about ingredients—especially inquiring after soup bases, sauce bases, flavorings, etc.
Some dishes that sound vegetarian, e.g., risotto with mushrooms, might turn out to have
been cooked with chicken stock. Onion soup is traditionally made with beef stock.
Mexican restaurants can be particularly challenging: lard is very commonly used as an
oil. Enchilada sauce is often based on chicken stock.

In addition to asking about ingredients, it is important to inquire about method of
preparation; as mentioned above, a veggie burger prepared on a meat grill could possibly
pick up the taste of the meat. Eggs cooked on a grill used to cook bacon could absorb a
taste of bacon.

This teshuvah only provides some general guidelines; it is impossible to legislate
rules for every possible situation. As Rabbi Gerson Cohen said, “Experience of God does
not mean exact legislation for every contingency.”*® However, by considering these
issues before we eat, we create moments when we can increase our “God-consciousness”
during the course of the day.

The consumer also has to know that eating out in this fashion does have some
risks: for example Taco Bell bean burritos are 100% vegetarian and therefore would be
kosher under this teshuvah; however, mistakes can occur, as attested to by a famous case

34 Tosafot on Bavli Berakhot 2a

3% Roth, p. 218.

36 R. Gerson Cohen, quoted in Gordon Tucker, “Can a People of the Book also be a People of God?”
Conservative Judaism, Fall/Winter 2007/2008, p. 21.
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a few years ago when a Hindu sued Taco Bell for serving him a beef burrito (instead of
the bean one he ordered), which necessitated his making a trip to India for ritual
purification in the Ganges.?” The case was settled out of court. Buyer beware!

There may be a hidden benefit in following the guidelines of this responsum. It is
not a simple thing to keep kosher while eating in non-kosher restaurants. It requires
substantial thought. Rabbi Harold Kushner described how when he and his wife were
traveling, they were much more conscious of their commitment to kashrut when eating in
a non-kosher restaurant than they were later in the trip when they could and did eat in a
kosher restaurant.®

Conclusion / Piskei Halakhah
It is possible to eat dairy meals in non-kosher restaurants without violating the
dietary laws. There is, however, a hierarchy in preference:

1) In places where there are many kosher eating establishments, it is preferred to eat
in places under supervision. In addition to the kashrut considerations, eating in
supervised restaurants is a statement of communal solidarity. People who live in
small towns should not complain about a shortage of kosher restaurants if they
fail to patronize the ones that do exist. Following the principle of 2195 X5,
however, we do not rule that it is forbidden to eat in non-kosher restaurants even
in Israel where there are many kosher restaurants.

2) If there are no appropriate supervised restaurants available, or if social or other
considerations are a factor, it is preferable to eat in vegetarian restaurants, where
there would be no concern of a significant quantity of non-kosher ingredients
being introduced into the food, and the dishes, ovens, pots and pans are never
used to prepare products containing meat. In Israel, for example, there are many
strictly dairy restaurants that do not have a feudah because they are open on
Shabbat. It is not unusual to see observant people eating in such restaurants.
Even outside of Israel, many vegetarian restaurants are just as strict about no meat
products as are dairy restaurants under kosher supervision.

3) Traditionally, cold foods and vessels are not considered to transmit taste as
effectively as hot foods and vessels. Therefore, the third best choice would be to
eat simple cold foods, like salads, or sashimi, in restaurants that also serve treif
foods, where the chance of introducing a forbidden taste is lower. When eating
sashimi or sushi there are still precautions one must take; obviously there are
many species of non-kosher fish, sushi rice is cooked (although almost certainly
in a dedicated rice cooker with no added ingredients other than rice wine vinegar),
and some food in sushi restaurants is cooked.

4) In restaurants that serve non-kosher fish or meat the diner needs to take
precautions and inquire about the ingredients and the method of preparation.

37 Hilary MacGregor, “Faith and Food,” Los Angeles Times; Jan 25, 1998; pg. 3 California and the West
section

38 "Conservative Judaism in an Age of Democracy," Conservative Judaism, Vol. 59, no. 4 (Summer 2007),
pp- 3-13; reprinted in Elliot N. Dorff, The Unfolding Tradition: Philosophies of Jewish Law (New York:
Rabbinical Assembly, 2011), pp. 397-405; comment found on p. 402.
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5) The same principles apply in accepting an invitation to a meal in a home that is
not a kosher home. One may eat in the home of friends and family who do not
keep kosher or who are not Jewish if they serve a vegetarian or fish meal and
understand what that means.

This teshuvah does not apply to one’s own home, synagogues, or other communal
kitchens. Many Jews who eat dairy meals out continue to maintain their homes
according to the traditional guidelines. This is praiseworthy, to be encouraged as part of
creating a Jewish home. Furthermore, maintaining the traditional practices at home helps
foster Jewish unity as more people will be comfortable eating in each other’s homes.
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